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Colin, Duncan, and Margaret Campbells, Executors 
qua neareſt of Kin decerned to the deceaſed 

| Katharine Campbell their Mother, Purſuers. | Conf 


ATHARINE CAMPBELL, Mother tothe WW 
was firſt married to John Campbell of Killinalan, 
and the Purſuers are the Iſſue of that Marriage. 

At the Diſſolution of it, by the Predeceaſe of their 

Father, there were ſeveral Children living; and their Father, 

not imagining his Widow would have entertained Thoughts of a 

ſecond Marriage, left her the moſt conſiderable Part of his Ef- 

fects, beſides Moveables, to near the Extent of L. 500; ſhe 

was provided in a Liferent-Annuity ; and the Benefit of a lu- 
crative Tack, of which ſeveral Years were then to run. 

This Over-tenderneſs of their Father had the contrary Ef. 
fet from what he intended. Widows, in theſe Circumſtances, 
frequently become a Prey to indigent and deſigning Men; which 
was the Fate of their Mother, who, in the 1729, abour a 
a Year after their Father's Death, entered into a ſecond Mar- 
rage with John Campbell of Aranave, the Defender, a young 
Man, with no other Eſtate than what Cattle was ſufficient to 
ſock a Fourth- part or Quarter of a {mall Highland Graſing. 

As the Defender's principal View in this Marriage was to ſe- 
cure himſelf the Poſſeſſion of his Wife's Eſtate, in the Event of 
her Death; ſo he very early laid a Plan for bringing it about. 
In the Year 1733, he took all his Bills with a Clauſe, ſeclu- 
ding Executors ; but being adviſed, that this would prove in- 
effectual, he was at a ſtand for ſoiks- time, till the following 
Incident, and his own happy Invention, relieved him. 1 
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In the Year 1741, Alexander Campbell of Killinalan died, and 
left the Defender his Executor, and univerſal Legatar, with the 
Burden of paying his Debt, and ſome Legacies ; and as his Deal. 
ings had been pretty extenſive, it happened that, at the Time of 
his Death, there were conſiderable Sums of Money due to him; 
and alſo ſeveral Sums due by him, beſides the Legacies he had 
bequeathed: ſo that his Debts and Effects, taken together, a. 
mounted to near L. 2000 Sterling. This gave the Defender 1 
large Field to work upon; of which he reſolved to make the 
beſt. And the Method he took was very artful: He converted 
the moſt conſiderable Part of Killinalan's Effects, as well as the 
Debts due to him, into Bonds, ſecluding Executors, payable 
to himſelf, thereby to prevent the Wife and Children from hx 
ving any Share of them, as falling under Communion; and 
he granted his own Bills to Killinalan's Creditors and Legatan, 
to the Extent of L. 500 Sterling, with which he meant to 
burden the Goods in Communion. 
Thus far he completed his Scheme in 1745; and in this $i. 
tuation Matters remained till Sprember 1748, that his Wife 
contracted the Illneſs of which ſhe died about a Month after, 
There were {till ſome Subjects that might fall under Com- 
munion. The Defender was Creditor to ſeveral Perſons by Bill 
and ſmall Accounts; and particularly to James Campbell of Ba. 
lenaby, in about L. 73; and there were likewiſe Cattle upon the 
Tack-lands, No ſooner his Wife's Recovery was deſpaired of, 
in September 1748, than he took a Bond, ſecluding Executor, 
from Ballenaby, for L. 73: 11 : 9, the Amount of all the ſmal 
Articles due by him, which is dated 5th Seprember 1748, and 
ayable five Days thereafter: And further, at that unſeaſonable 
Time of the Year, he diſpoſed of Cattle to the Extent of L. 4; 
Sterling, to Gillies of Duchra ; from whom he alſo took Bond, 
dated the 20th September, and payable five Days thereafter. 
This Marriage having diſſolved without Iſſue, by the Prede- 
ceaſe of the Wife, the Purſuers, as her Executors qua neareſt of 
Kin, were adviſed to bring an Action againſt the Defender, for 
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the Half of the Goods in Communion at the Time of their Mo- 
ther's Death. 

Their Right to inſiſt in it was not diſputed ; and the Defend- 
er was ordained to exhibit an Account of the Goods in Com- 
munion ; which he did by way of Charge and Diſcharge, in 
which he took Gredit for all the Bills he had granted to Killi- 
nalan's Creditors and Legatars, though he had not charged him- 
ſelf at all with the Bonds he had taken from Ki/linalan's Debt- 
ors. 

The Purſuers objected to this Account, That as there was 
Sufficiency of Killinalan's Effects to pay his own Debts, the 
Goods in Communion ought not to be burdened with the 
Bills granted to Rillinalan's Legatars, otherwiſe the Bonds taken 
from Killinalan's Debtors ſhould have been alſo brought into the 
common Stock. 

The Facts were not controverted by the Defender: But it 
was pleaded for him, That, in virtue of a Huſband's Power to 
adminiſtrate Goods in Communion, it was lawful for him to 
manage Killinalan's Executry in what Manner he ſhould think 
proper for his own behoof, 

The Lord Minto Ordinary having repelled the Objections to the 
Bills, Application was made to the haill Lords by Petition; 
ivhich being adviſed, with Anſwers, they, by Interlocutor, 2d 
March 1756, © before Anſwer, ordained the Defender to pro- 
* duce the ſeveral Bonds taken for Killinalan's Executry ; and 
« remit to the Lord Ordinary to hear Parties Procurators there- 
on, and to report.” 

A Liſt of Bonds was accordingly given in by the Defender, 
of which a Copy is ſubjoined ; and the Lord Ordinary having 
taken the Matter to Report, and ordained Memorials to be gi- 
ven in on the State of the Debts, what follows is humbly of- 
tered on the Part of the Purſuers. 

The Purſuers apprehend, the Intention of the Courr, by the 
above Interlocutor, was, that they might have a full View of 
the State of Killinalarn's Executry ; and therefore that it was 
incumbent 
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incumbent on the Defender to have given in a Condeſcendence 
of all the Bonds which belonged to him as Executor of Nil. 
linalan, whether they were originally due to Killinalan himſelf, 
or taken by the Defender after his Death for his Effects: Where- 
as, in the Condeſcendence now given in, three very material 
ones are omitted; as will appear from a Liſt of them ſubjoined 
to the Condeſcendence. 

The Condeſcendence given in by the Defender, in Obedience 
to the above Interlocutor, is ſufficient Proof, that all the Bond; 
therein mentioned, (one heritable Bond excepted), were grant- 
ed for Killinalan's Executry; from which it appears, he meant 
to ſecure to himſelf L. 554 : 18: 5 of Killinalar's Executry, 
and that beſides the above three Bonds, and the Bonds granted 
by Balenaby and Duchra. It indeed appears, upon comparing 
the Sums in the Bonds with the confirmed Teſtament, that 
ſome of the Bonds are for greater Sums than ſeem to have been 
due to Killinalan, But this Difference was occaſioned by the 
Price of ſome of Killinalan's Effects, which were bought, after 
his Death, by theſe Debtors, and added to the Sums originally 
duc. 

The Purſuers do not mean to controvert the Huſband's Right 
of adminiſtrating the Goods in communion ; and they are not 
ignorant, with what Difficulty the fixing any certain Bounds to 
a Huſband's Power may be attended. They do even admit, 
that it is, in ſome Caſes, nearly equal to a Right of Property; 
ſo that he may alienate, when there is a rational, though not 
ſtrictly onerous Cauſe. But they do humbly contend, That, by 
the Law of this Country, a Wife has a Right in the Goods in 


communion, which her Huſband cannot fraudulently deprive 


her of; and that the Law will not countenance Deeds done by 
a Huſband, which are avowedly calculated to hurt his Wife's 
Intereſt, The Words of the learned Author of the late Inſti- 
rute to this Purpoſe are very clear. Such Deeds as have been 
granted in defraud of the I, ifè Right, will be void, on the Heal 
of Deceit, And this is agreeable to the Deciſions of the Court, 
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as oft as Caſes of that Nature have occurred; particularly, 
roth January, 1679, Grant contra Grant. | 
The Application of theſe Principles to the preſent Caſe is ob- 
vious. It is impoſſible, the Purſuers will be allowed to ſay, to 
figure a more avowed Intention of Prejucging a Wife's Inter- 
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eſt, than in the whole Behaviour of this Defender, who, very 
ſoon after his Marriage, appears to have laid a. Plan, of which 
he never loſt Sight till the laſt Hour of it; and even then, he 
appears innovating Securities, and diſpoſing of his Effects, and 
converting the ſame into Bonds; which, to prevent Accidents, he 
makes payable five Days after Date; and all this while his Wife 
was on Deathbed, and a very few Days before ſhe died. The diſpo- 
ſing of Cattle at that Time of the Year, was a very uncommon Act 
of Management, and what no Dealer in Cattle would have dream- 
ed of, except with ſome particular View. And that the De- 
fender had ſuch Views, will appear from this ſingle Conſideration, 
that he immediately bought other Cattle, in place of thoſe he had 
fold Gillies, which he put upon his Grounds ; and for the Price of 
which he granted his own Bills; which were allowed to lie over 
till after his Wife's Death. | 

The Purſuers further contended, That the Defender, as Exe- 
cutor nominate by Nillinalan, was but Truſtee for Payment of 
Killinalan's Debts and Legacies ; and it was but the Reſidue of 
Killinalan's Effects, after Payment of the Debts and Legacies, 
to which the Defender became intitled; inſomuch, that it will 
not be diſputed, that Nillinalan's Creditors and Legatees would 
have been preferable, upon the Executry-etffects of Killinalan, to 
the Defender's proper Creditors. Nor could this Preference be 
fruſtrated by the Defender's Addreſs and Cunning, in taking 
Bonds in his own Name for the Effects of Ki/linalan's Executry. 
A Conſequence of this is, that though the Defender, towards 
the Accompliſhment of his fraudulent Contrivance, granted his 
own Bills to the Creditors and Legatees of Ki/linalan, this would 
not intitle the Defender to withdraw the Effects of Killinalan's 
Executry, for which he had taken Bonds to himſelf, and _ 
| B the 


+20) 

the ſame Time, to leave the Debts and Legacies due by Kill. 
nalan, for which he had granted his own Bills, to exhauſt the 
Goods in communion at his Wife's Death. 

The Defender falls to be conſidered, in this Queſtion, as ſi: 
rinens duplicem per ſonam; firſt, as Truſtee and Executor of the 
Will of Killinalan, whereby he becomes intitled to the free Re- 
ſidue of Killinalan's Effects, after Payment of his Debts and 
Legacies, which he might have diſpoſed of any Way he thought 
proper; 24ly, as the Huſband or Adminiſtrator of the Effect 
in communion, during the ſtanding of the Marriage. 

And as theſe muſt be conſidered as two ſeparate Eſtates, cen- 
tering in the ſame Perſon, the Purſuers, with great Submiſſion, 
contend, That as Killinalan's Executry was, in the firſt place, 
applicable for Payment of his own Debts, the Reſidue of which 
only belonged to the Defender; and as the Creditors of Kill. 
nalan were preferable, upon Killinalan's Executry, to the De- 
fender's proper Creditors; ſo, vice verſa, Killinalan's Executiꝝ 
was liable in Relief to the Defender's proper Eſtate of any Debt; 
due by Killinalan, paid by the Defender out of the Goods in 
communion ; or which is, in other Words, the ſame Thing, a 
both theſe veſled in the Perſon of the Defender, that, in ac- 
counting for his Wife's Share of the Goods in communion, he 
cannot exhauſt the ſame by the Bills which he choſe to grant for 
the Debts and Legacies of Killinalan, whilſt, at the ſame Time, 
he is poſſeſſed of Killinalan's Executry, to a much greater Ex 
tent than is ſufficient to anſwer all theſe Debts. 


RO. CAMPBELL 


Inventar 
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Inventary of Bonds produced by John Campbell 
Tack ſman of Ardnave in Iſlay, referred to in the 


preceding Memorial. 


Rincipal Bond, William Campbell Tackſman of Nelſa, to 

the ſaid John Campbell, his Heirs and Aſſignies, ſeclu- 

ding Executors, for the principal Sum of L. 57 : 10: of Ser- 

ling, dated 5th February 1745, payable at Whitſunday thereaf- 
ter, with Annualrent from the ſaid Term of Payment. 

2. Principal Bond, James Campbell of Ballinaby, to the ſaid 
John Campbell, his Heirs and Aſſignies, ſecluding Executors, for 
L. 270: 10: 74 Sterling, dated 17th September 1745, pay- 
able at 1/hitſunday thereafter, with Annualrent from Mhilſunday 
preceding the Date of the Bond. 

3. Retired Bond, Donald Campbell of Killinalan, with Con- 
ſent therein mentioned, to the ſaid Fohn Campbell, his Heirs and 
Aſſignies, ſecluding Executors, for L. 58: 6: 8x Sterling, da- 
ted 19th September 1745, with Annualrent from Whitſunday ß 


preceding the Date of the Bond. 
4. Principal heritable Bond, James Campbell of Ballinaby, to 


the ſaid John Campbell, his Heirs and Aſſignies, ſecluding Exe- 
cutors, for the Sum of 2500 Merks Scors Money, dated 7th 
ſu) 1748, payable at V hit ſunday thereafter, with Annualrent 
from Whitfidty preeeding . the Dae of the Bond, which con- 
tains - Odd dogemenpt, Pro en d Pregept for infefting in ITY 
the Lands of Grunart, in Wr 


he he Sums. "4 "28 "oo" e 
5. Principal Bap 7 L Aras of Ba! 1 the ſaid \ 
Job rpg av a, Jos Con Auding " Execu —_— .” 0 

L. 2 3. I, Sterling, dated Kn N 1748, pay? 
ary \ ab 12th Ne renden "then chrrent; with Andualrent from, bit. 5 = 
Nanda) preceding the Dargof TIER IDS. "4 
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6. Retired Bond, John Gillies of Duchra; to the ſaid Joln 
Campbell, his Heirs or Aſſignies, ſecluding Executors, for L. 45 


Sterling, dated 21ſt September 1748, payable the 26th of aid 
Month, with Annualrent from the Term of Payment. + 


N. B. Mr John Campbell Miniſter of ay and his Sous 
Bond for L. 40 Sterling, 8th Auguſt 1746, is regiſtered in the 
Books of Seſſion, in December 1754, and was ſent to the Coun- 
try with Diligence. | | 


Bonds taken by Ardnave for Killinalan's Executry, which ought 15 
have been mentioned by him in the preceding Condeſcendence. 


Imo, Bond, Colin Campbell of Ardnahow, dated the 8th of 
May 1737, and payable to Killinalan at Martinmas thereafter, 
for L. 107. . 5 1 

Item, Bond, Archibald Campbell of ura, dated 18th Aut e 
1744, Payable at Martinmas 1744, for L. 86: 4: 4. 
N. B. This was for Part of Killinalar's Cattle ſold by 


